Guest Column

Specific issue evaluations, and when are they needed?

Elizabeth J. Mcinturff, Esq.

This year’s Maryland State Bar
Association Legal Summit hosted
an excellent presentation on an of-
ten-overlooked tool -- “specific issue
evaluations” -- which sparked an ex-
cellent discussion on what they are
and when they may be needed.

Specific issue evaluations are di-
rected inquiries into specific custo-
dial and best interest issues. These
inquiries are governed by the re-
quirements and procedures set forth
in Rule 9-205.3.

Orders for specific issue evalua-
tions must include the specific issue
to be investigated, the fact-finding
as to each issue determined by the
court, and, if requested and ordered
by the court, a recommendation as
to each.

But what does that exactly mean,
and when is it appropriate to request
a specific issue evaluation?

The language of Rule 9-205.3 re-
cently was updated and helps guide
attorneys and the Court on the ap-
propriateness of when to order a
specific issue evaluation.

Specifically, the rule now defines
specific issue evaluations as a “fo-

cused investigation into a specific
issue raised by a party, the child’s
attorney, or the court affecting
the safety, heath, or welfare of the
child as may affect the child’s best
interests.” (Italicizes reflect the up-
dates).

The committee note goes on to
instruct that a specific issue evalua-
tion is an “inquiry, narrow is scope,
into particular issue or issues that
predominate in a case.”

Clearly, specific issue evaluations
are not meant to take the place of or
cover the breadth of a full custody
evaluation. Indeed, the rule itself
contains a committee note warning
that a specific issue evaluation is not
a “‘mini’ custody evaluation” and not
intended to replace “a comprehen-
sive study of the general functioning
of a family ad of the parties’ parent-
ing capacities.”

Previously the committee note
provided that it would be appropri-
ate to order a specific issue evalu-
ation into the “evaluation of a party
as to whom the issue of a problem
with alcohol consumption has been
raised, performed by an individual
with expertise in alcoholism.”

In April 2022, the committee note
was updated to remove that example
and replace it with a broader exam-
ple that a specific issue evaluation
may be required to delve into “ques-
tions concerning the appropriate
school for a child with special needs
and how best to arrange physical
custody and visitation for a child
when one parent is relocating.”

Most notably, while the court-ap-
pointed evaluator has many of the
same powers as a custody evalua-
tor to including (unless subject to
a protective order) reviewing court
records, interviewing the adults

involved in the child’s life and the
child his or herself, the elements are
limited to just those enumerated in
9-205.3(f)(1)(A)-(G) and (£)(2).

This limits the specific issue eval-
uator to making findings of fact per-
taining only to the delineated issues
and, only if requested by the court,
recommendations as to each.

This is substantially different
from a custody evaluator, who may
make “factual findings about the
needs of the child and the capac-
ity of each party to meet the child’s
needs; and [] a custody and visita-
tion recommendation based upon an
analysis of the facts found or, if such
a recommendation cannot be made,
an explanation of why.”

Additionally, a specific issue
evaluator may not use any of the el-
ements set forth in in 9-205.3(f)(2)
(E)-(G), e.g. consulting another “ex-
perts to develop information that is
beyond the scope of the evaluator’s
practice or area of expertise,” “if
an if any additional cost is to be as-
sessed for the element unless, after
notice to the parties and an oppor-
tunity to object, the court approved
inclusion of the element.”

Family law practitioners seeking
evaluations by the court will be wise
to weigh the needs of a specific issue
evaluation versus a full custody eval-
uation. Where parents are largely
co-parenting but in disagreement as
to, for example, school placement
of a special needs student, a specific
issue evaluation may be a more ap-
propriate -- and cost saving -- choice.
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